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IN THE 


United States Court of Appeals 

for the District of Columbia 
October Term, 1941 


No. 8062 


KATHERINE S. UMHAU, CHRISTINE K. LENSKI, 
MARGARET D. WOLF, EMILY M. ALPERS, CLARA 
C. UMHAU DIECKMANN, Appellants 

v. 

MICHAEL P. BAZZURO, TERESA V. BAZZURO, 

Appellees. 


BRIEF ON BEHALF OF APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal taken by Katharine S. Urnhau, et al., 
(Plaintiffs below and appellants herein), from a final judg¬ 
ment dismissing their complaint entered by the District 
Court of the United States for the District of Columbia in 
favor of Michael P. Bazzuro, et ah, (Defendants below and 
appellees herein) (Appendix, p. 8). The judgment was 
entered on June 20, 1941 (Appendix, p. 8). The notice of 
appeal was filed on July 18,1941 (Appendix, p. 9), and the 
cost bond on appeal was filed on October 11, 1941. (Ap¬ 
pendix, p. 9.) 

The jurisdiction of this Court is derived from Code 
D. C. 1901, Sec. 226 (Code D. C. 1929, Tit. 18, Sec. 26). 
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STATEMENT OF CASE 
Statement of Facts 

The father of the plaintiffs, who died in 1933, in 1913 
constructed brick dwellings on lots 772 to 779, square 2S82, 
facing the dwellings on Sherman Avenue, N. W., and in 
1913 dedicated as an alley a strip of land 15 feet wide ex¬ 
tending immediately along the rear of each of his lots, and 
had no outlet, (Appendix, pp. 2, 6). The District of Co¬ 
lumbia Government promptly accepted the dedication and 
marked same on its plat of survey. (Tr., p. 70.) The 
alley still exists as such on the records of the District of 
Columbia and has never been closed by said Government or 
rededicated. Upon the death of the mother of plaintiffs in 
1936 they became joint owners by devise as tenants in com¬ 
mon of said lots and improvements with all the rights and 
privileges incident to the acquisition of said ownership. 
Lot 894, Square 2882, acquired by the defendant Michael P. 
Bazzuro in 1919 and owned jointly by defendant since 1936, 
is directly to the north of plaintiffs’ properties. Ever since 
the construction of the dwellings by plaintiffs’ father, these 
houses have been continuously rented to various tenants 
for varying periods of time and were so rented in No¬ 
vember, 1939. 

Plaintiffs contended at the trial and still contend, that 
ever since the alley was dedicated pedestrians and vehicles 
went over lot 894, continuously from the alley and the rear 
of said houses to Sherman Avenue, N. W., and that this use 
was open and notorious. That said use continued to No¬ 
vember, 1939, and was exercised not only by plaintiffs’ 
tenants but by the public as well. 

In 1923 the defendant Michael P. Bazzuro graded said lot 
894 to the level of Sherman Avenue, N. W., at the time he 
erected a large machine shop on the rear, or Ninth Street 
frontage, of said lot. From 1923 plaintiffs’ tenants and 
plaintiffs drove over lot 894 from the alley to and from 
Sherman Avenue, N. W., from time to time to November, 
1939. Plaintiffs also contend that others besides themselves 
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and their tenants walked and drove over same during that 
period of time. Sometimes defendant and his agent gave 
said parties permission to do so, and at other times it was 
used in spite of their refusal to permit it and same was with 
the knowledge and acquiescence of defendants and no action 
was taken to stop such notorious use. Plaintiffs contend 
that permission was never asked by anyone to go over said 
lot in the manner aforesaid and that it was so used from 
1913 to 1939. In November, 1939, defendants erected on 
Lot S94 a high wire fence across the entire northern end of 
said public alley thereby entirely closing the aforementioned 
use of said lot S94 from the alley to Sherman Avenue, N. W., 
and the acess to Sherman Avenue from the alley. The erec¬ 
tion of this fence was without the consent or acquiescence of 
plaintiffs and without their knowledge. (Appendix, p. 3.) 

STATEMENT OF POINTS 

1. The Court erred as a matter of law in not holding that 
plaintiffs, their tenants and the public generally, had ac¬ 
quired a right of way, or easement, by prescription over 
defendants’ property by adverse use for the prescriptive 
period fixed by law in the District of Columbia. 

2. The Court erred in holding that the adverse use of 
defendants’ property by the tenants of plaintiffs for the 
prescriptive period did not as a matter of law create an 
easement or right of way by prescription over defendants’ 
property. 

3. The Court erred in holding that the continuous use of 
defendants’ property without the permission of defend¬ 
ants, or their agents, for the prescriptive period, did not as 
a matter of law create an easement or right of way by pre¬ 
scription over defendants’ property. 

4. The Court erred as a matter of law in holding that 
the adverse use of said property by said tenants did not 
create title or right by adverse possession over defendants’ 
property. 
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5. That the Court erred in not finding as a matter of 
fact that said adverse use was also by the public generally, 
and defendants’ property used continuously for the removal 
of garbage, trash, ashes, etc., after said property had been 
graded. 

6. The Court erred as a matter of law in dismissing the 
complaint. 


SUMMARY OF ARGUMENT 
1 

That as a matter of law appellants from the evidence adduced 
are entitled to an easement by prescription, or presumption, over 
appellees’ lot, the evidence showing that they have met all the 
requirements to sustain same, as will be shown by the points dis¬ 
cussed in the argument. 


II 

The Court in his findings of fact found that from 1923 to 1939 
the tenants in said houses went over defendants’ lot with and 
without permission. Under such finding the Court could and 
should have found as a matter of law that an easement by pre¬ 
scription, or presumption, had arisen in favor of plaintiffs and 
said tenants. 


III 

There was abundance of evidence that the plaintiffs and their 
father, and the public generally, went over defendants’ lot con¬ 
tinuously with and without permission, and that as a matter of 
law an easement by prescription, or presumption, developed in 
favor of said parties. 

IV 

Although the opinion of the Court and the conclusions of law 
are silent as to the prescriptive period of limitations in the Dis¬ 
trict of Columbia, creating an easement by prescription, it is sub¬ 
mitted that same is for the term of fifeen years in this jurisdiction. 
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ARGUMENT 

From the facts as found by the Court and the pre¬ 
ponderance of additional facts which the Court disre¬ 
garded, it is submitted that the Court erred as a matter of 
law in not granting a judgment creating an easement over 
defendants’ lot, and in dismissing the complaint. The 
Court not having found that an easement existed by law, 
no testimony was taken as to the resulting damages to 
plaintiffs as the result of the erection of the fence by de¬ 
fendants, and, of course, no mandatory injunction for its 
removal was granted. The learned judge below cited no 
authorities in support of his opinion and conclusions of 
law. 

As to Summaries I and III there are many principles of 
law applicable in favor of plaintiffs’ contentions. The 
plaintiffs and their predecessor in title for a long time 
used and enjoyed a right of way over said lot to Sherman 
Avenue, N. W., but at no time until late in 1939 did the de¬ 
fendants, or their agents, actually interrupt or prevent the 
same. So that we have the presumption of a grant, or 
easement by prescription, from long-continued use and 
enjoyment thereof. Such a presumption is for the sake of 
peace and furtherance of justice. See Kriers’ Private 
Road , 73 Penn. St. 109. 

Had such use been with the knowledge and acquiescence 
of the defendants? An examination of the testimony will 
answer this question in the affirmative. All of the evidence 
as set forth in the transcript of record, pp. 7 to 231, con¬ 
clusively show’s that all the qualities and characteristics of 
an easement have been met, it being shown that the ease¬ 
ment claimed was throughout the entire period adverse, 
continuous, uninterrupted and by the acquiescence of the 
defendants on v’hose lot the easement is claimed. There is, 
therefore, a conclusive presumption of a right of easement 
in favor of plaintiffs, who, together with their father, used 
and enjoyed said right of way. They neither did so by au¬ 
thority of law, nor any kind of agreement with defendants. 
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Public policy and convenience require that long continued 
possession should not be disturbed. Coolidge v. Learned, 
8 Pick. 504. 

The testimony shows that defendants at times verbably 
denied the right to go over their lot, remonstrated against 
said use, and verbally prohibited the use thereof; yet 
in spite of same the right of way was continuously used 
from 1923 to 1939, and according to plaintiffs’ conten¬ 
tions and evidence from 1913 to 1939. The defendants or 
their agents did not raise a disturbance in preventing said 
use, nor bring any kind of action to prevent the use. Such 
verbal denials, remonstrances, and prohibitions, did not 
prevent the acquision of right by prescription over their 
lot. See Lehigh Valley R. R. Co., plaintiff in error, v. Mc- 
Farlan, defendant in error, 43 N. J. L. 605. 

There is no evidence whatsoever in the instant case that 
at any time the use of said lot to Sherman Avenue was 
stopped by defendants, but same was used at the pleasure 
and convenience of plaintiffs, their tenants, and the public 
generally. In this connection the following is quoted from 
Winnipiseogee Lake Company v. Young, 40 N. H. 420, 
at p. 436. 

“Rights of way, and some other easements, are not 
continuously exercised; but the right is acquired by an un¬ 
interrupted use of the right at all times, at the pleasure or 
convenience of the party claiming the right.” 

The plaintiffs and their father used said lot under a 
claim of right. At least it is fair to infer same from the 
evidence because plaintiffs’ father had conveyed adjoining 
land to defendant Bazzuro; the latter had knowledge of 
the dedication of said alley in the rear of plaintiffs’ prop¬ 
erties, and plaintiffs and their father claimed the right to 
go over Bazzuros’ lot to Sherman Avenue because it was 
the only outlet from said public alley to the street for a 
long period of time. A similar situation was presented in 
Tracy v. Atherton, et al., 36 Yt. 503-521. 


r 
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As will be seen from all the evidence, the right of way 
from the alley over defendants’ lot was used whether or 
not permission was given, so that the giving of permission 
in some instances didn’t mean anything, because the right 
of way was exercised in many instances where permission 
was expressly refused. None of the evidence show's a 
license to go over this lot. A claim of right may be in¬ 
ferred from the frequent use of defendants’ lot and their 
knowledge of such uses. In this connection see Dodge v. 
Stacy, 39 Vt. 566, which also involved an alley. 

In Stcffy v. Carpenter, 37 Penn. St. 41, the defendant 
erected a fence obstructing the use of his land by plaintiff 
to get to a public road. The plaintiff established his right 
of w r ay or easement over defendants’ adjoining land, which 
w r as approved on appeal. 

In further affirmance of the argument set forth above the 
following is quoted from Garrett v. Jackson, 20 Penn. St. 
331: 

“Where * one uses an easement whenever he sees 
fit, without asking leave, and without objection, it. is 
adverse, and an uninterrupted adverse enjoyment for 
tw r enty-one years is a title which cannot be afterwards 
disputed .... The owner of the land has the 
burden of proving that the use of the easement was 
under some license, indulgence, or special contract in¬ 
consistent with a claim of right by the other party.” 

See also: 

Pierce v. Cloud, 42 Penn. St. 102, 113; 

Barnes v. Haynes, 13 Gray 188; 

Marrion v. Creigh, 37 Conn. 462. 

There is no evidence that defendant Bazzuro ever noti¬ 
fied plaintiffs or their father that he did not recognize a 
right of w r ay over his lot, or that there w~ere any verbal 
conversations giving explicit notice and warning. The evi¬ 
dence does show, howrever, that said defendant acquiesced 
in such use w T hich created an adverse enjoyment by plain¬ 
tiffs, their tenants, and the public. 
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But any denials of defendants without affirmative action, 
and there was no such action until November, 1939, do not 
prevent the acquisition of the easement. On this subject, 
Washburn's Easements and Servitudes, Fourth Edition, 
p. 183, in Par. 68 thereof states: 

<< * # * 

• 

“But a single denial, not followed by any act to prevent 
user, and a continued user, would not prevent acquiring by 
prescription. 4 (ED.) In the recent English case of Angus 
v. Dalton' it was said that mere protests or verbal denials of 
the right claimed will not constitute an interruption of the 
right. And this has been held in the United States. 1 But 
where the verbal denials have been supported by some act 
it should be left to the jury to say whether it amounts to 
an interruption.” 2 

4 Connor v. Sullivan, 40 Conn. 26. 

5 L. R. 3 Q. B. Div. 85; 4 Q. B. Div. 162; 6 App. 
Cas. 740 

1 Lehigh Valley R. R. Co. v. McFarlan, 43 N. J. 

L. 605, criticising Powell v. Bragg; Demuth 
v. Amweg, 90 Penn. St. 181; Contra, Lehigh 
Valley R. R. Co. v. McFarlan, 30 N. J. Eq. ISO. 

2 Connor v. Sullivan. 

The evidence in the case at bar shows, as before stated, 
that there were no acts of defendants supporting their 
verbal denials until the erection of the fence in 1939. No 
action of trespass was ever filed by them to interrupt the 
prescriptive period. The defendants were able in law and 
equity to assert and enforce their respective rights, if any 
they had, and resist the open use of their lot, as aforesaid, 
before the prescriptive period had run against them, but 
there is nothing in the evidence to show that they did take 
such action. 
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II 

As to Summary II, suffice it to say that the tenants, along 
with the plaintiffs and the public, have acquired an easement 
for the prescriptive period over said lot as shown by all the 
evidence. They walked and drove over said lot at will, and 
adversely to defendants. This was done openly and with 
the knowledge and acquiescence of defendants. In Nash v. 
Peden, 1 Speers 22, the court said: “I can see no reason why 
two or even more may not acquire a right in the same way, 
and by the same adverse use by which one may acquire it.” 

Washburn’s Easements and Servitudes, supra, par. 48, 
p. 166, states: “Another requisite in a valid prescription is, 
that the use and enjoyment by virtue of which it is claimed 
should have been continuous for the requisite period of 
time. This involves two inquiries: first, what may be re¬ 
garded as continuous acts of enjoyment; and, second, how 
far the acts of one person may be united with those of 
another to constitute a continuity for the requisite period 
of enjoyment.” See also Bradley’s Fish Co. v. Dudley, 37 
Conn. 136. 

IV 

In the hearing of this matter the question may arise as 
to what constitutes the period of limitation for the acqui¬ 
sition of an easement by prescription in the District of 
Columbia. The various States have different periods of 
limitation but it is submitted that the period in the District 
of Columbia is fifteen years. See Faulks, et al. v. Schrider, 
72 App. D. C. 308; 114 F. 2d 587. Secs. 999 and 1265 Ann. 
Code D. C. 1924. 


CONCLUSION 

It is respectfully submitted that the Court below erred as 
a matter of law in not holding from the facts found by it 
that the plaintiffs were entitled to an easement by pre¬ 
scription over defendants’ lot. The judgment should be 
vacated with directions that judgment be entered establish- 
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ing the easement and granting a mandatory injunction for 
the removal of the fence, and the cause remanded for fur¬ 
ther trial as to the damages sustained by plaintiffs as a 
result of said obstruction. 

Respectfully submitted, 

Robert C. Haxdwerk, 
Attorney for Appellants. 
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In the 

1 District Court of the United States 

for the District of Columbia 

Civil Action File No. 5881 

1. Katherine S. Umhau; 2. Christine K. Lenski; 

3. Margaret D. Wolf; 4. Emily M. Alpers; 

5. Clara C. Umhau Dieckmann, Plaintiffs, 

v. 

Michael P. Bazzuro, Teresa V. Bazzuro, Defendants. 

Complaint for Establishment of Right of Way and 
Mandatory Injunction 

Plaintiffs herein respectfully show to the Court as 
follows: 

1. The plaintiff, Katherine S. Umhau, is a citizen of the 
United States and a resident of the District of Columbia 
and brings this suit in her own right. 

2. The plaintiff, Christine K. Lenski, is a citizen of the 
United States and a resident of the District of Columbia 
and brings this suit in her own right. 

3. The plaintiff, Margaret 1). Wolf, is a citizen of the 
United States and a resident of the city of Baltimore, Mary¬ 
land, and brings this suit in her own right. 

4. The plaintiff, Emily M. Alpers, is a citizen of the 
United States and a resident of Elm Grove, West Virginia, 
and brings this suit in her own right. 

5. The plaintiff, Clara C. Umhau Dieckmann, is a citi¬ 
zen of the United States and a resident of Elm Grove, 
West Virginia, and brings this suit in her own right. 

6. The defendants, Michael P. Bazzuro and Teresa V. 
Bazzuro, are citizens of the United States and residents of 
the District of Columbia and are sued herein in their own 
rights. 

7. That the matter in controversy herein exceeds, ex¬ 
clusive of interest and costs, the sum of $1000.00. 
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8. The plaintiffs are joint owners as tenants in common 
of premises 2345 to 2359 Sherman Avenue, X. AY., Wash¬ 
ington, D. C., being lots 772 to 779 in Square 2882, im¬ 
proved by brick dwellings. That said property was devised 
to plaintiffs by the will of their mother, the late Christina 
Cmliau, who died on November 14, 1936. The father of 
plaintiffs, who died in January, 1933, in 1910 constructed 
said houses on said lots, facing same on Sherman Avenue. 
That at the time of construction of said houses there ex¬ 
isted and still exists, lot 894, Square 2882, adjoining said 
lot 779 to the north thereof and being close and contiguous 
to said houses. That upon the construction of said houses 
in 1910 access was continuously had from the rear of said 
houses over and upon said lot 894 to Sherman Avenue, the 
same being used by vehicles and pedestrians. Also, there 
has existed for many years a concrete walk on said lot 894 
providing access to said public alley and being so used by 
the public, which was constructed by the lather of plaintiffs. 

That in 1913 the father of plaintiffs dedicated to tin* Dis¬ 
trict of Columbia a strip of land approximately 15 feet 
wide in the rear of said premises 2345 to 2359 Sherman 
Avenue as a public alley, and which said alley was accepted 
by the Commissioners of the District of Columbia as Mich 
and still remains a public alley. 

That ever since said dedication and prior thereto, as 
aforesaid, access was had from said public alley to Sher¬ 
man Avenue over and upon said lot 894. Square 2882. the 
same being si used continuously by pedestrians walking 
across said lot 894, and vehicles being driven across lot 
894 in said sijiia.ro. That said lot has been so used openly, 
notoriously, and continuously as aforesaid without inter¬ 
ruption for almost 30 years; and that same was held ad¬ 
versely. 

9. Plaintiffs are informed and believe and therefore 
aver that the defendant Michael P. Ba/.zuro. acquired said 
lot 894 in 1919 and that since 193*6 said lot has been owned 
jointly by defendants. That in November, 1939. said de¬ 
fendants erected a fence 5 feet high on a 12-inch concrete 
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coping across the entire width of said public alley thereby 
completely closing the aforementioned ingress and egress 
to said public alley over lot 894 which has existed for al¬ 
most .’>() years. That same was done without the consent 
or acquiescence of plaintiffs and without their knowledge. 

10. That prior to closing of said alley as aforesaid the 
tenants in said houses had their trash, garbage, ashes, etc., 
removed by way of said public alley over said lot during the 
time aforesaid. That the back-yards of said houses have 
been practically rendered valueless due to the fact that 
same cannot be used in connection with said public alley. 
All of the refuse, trash, garbage, ashes, now have to be re¬ 
moved through the front parlors of said houses and parked 
on the sidewalk in front of said premises on Sherman Ave¬ 
nue, and complaints have been received from the Health 
Department of the District of Columbia in reference 
thereto. 

That in view of the foregoing plaintiff's state said alley 
has become valueless and useless and the object for which 
same was dedicated frustrated by the act of said defendants, 
and further that said act of defendants lias greatly depre¬ 
ciated the value of said lots with improvements and made it 
difficult to keep and maintain tenants therein. That the 
injuries caused by defendants, as aforesaid, are irre¬ 
parable. 

Whkukfokk, plaintiffs pray as follows: 

1. That process issue out of this Honorable Court re¬ 
quiring the defendants to appear and answer this complaint. 

That this Court decree that a right of way or ease¬ 
ment existed over said lot, and still exists, in favor of 
plaintiffs herein. 

3. That the Court grant to plaintiffs a mandatory in¬ 
junction, commanding and directing the removal of said 
fence; and further that tin* Court advance the case for trial 
on the merits for that purpose. 

4. That the Court award such damages to plaintiffs as 
it may find plaintiffs suffered by reason of the unlawful 
erection of said fences. 
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ciuh: Hundred Kirillv iwo (). This lot extended from 
Sherman Avenue oh tin* WVs! to Nintli Street on the Last, 
in the s;t:uo m> alii. Mr. Lazzum acquired l’rom plaintiffs’ 
.'.•lit! predecessor in iiii»• Lot- Sewn i iand red Seventy 
1 7 7« >) niiti Sewn Hundred Seventy one (771) in said 
>i|i;aiv. i roiiiin^- on Ninth Street. and immediate!y adjoin 
inn' i In* roar portion of said Lol lainiil Hundred Xinety- 
l’our (44) on tiie Soiilii. 

At liie linn- of iJie acpuisition of said Lol Liidil Ilun 
tireti Ninon four (S4i by dol'endanl. Michael Lazzaro, the 
Shornian Avenuo I’ronia.ne of said Lot Kiuht Hundred 
Ninety-four ( S P i) consisted «»i* a iiinli hank ol < 1 irt over 
which no vehicle-' or a ill* nimbi i os were driven until the same 
was graded io the h-vei of Sheruian A\'eiiue in IWJ.’J. At that 
liine. defendant. Micliael Lazzuro. erected a lar.n'e machine 
shop on l he re,ar o! Xi ul!i S, reet I roiilane of said lot. A lew 
yoar> later, ho undorpinm-d premises X’!7>P and A'!(>7 Siier- 
iiiiiii Avenue adjoining his property in the South and North, 
respectively. 1 illi 11 relnininn walls and extended said drive¬ 
way to the part\ lines ol hotli of said last-mentioned prop¬ 
erties. Ahout 1 !»•_’!). defendant. Michael Lazzaro, enlarged 
the huildiim ai’oi’osaid b\ ereetinna huildiiin on Lots Seven 
Hundred Sevents (77<4 and Seven Hundred Seventy-one 
(771 ). 

4. In Id.'.b, tile dereiKi.ini. Michael Lazzaro, caused the 
Loi> Se\'ei; Hundred Sevculy (77<H, Seven Hundred 
Se\ out voue (771). and Kiirht iiundred Xitiotv-four (S4) 
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After having received a permit from the District of Colum¬ 
bia in November. lb.'IP. the defendants erected on their Lot 
S4. a hinli wire fence across the entire Northern end of 
>aid public alley. 

7>. A ft ei - sometime in tin- year l’.C.'i. some of plaintiffs’ 
tenants drove over the trout or graded portion of defend¬ 
ants’ Lot Liu'lit Hundred Xinetv four ( s !4), to this allev 
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to llu* alley in the rear o!‘ plaintiff's property. After Ij»• 11 
1 i me some ot liir plain! i li *s tenants < 1 i«I drive nwr this nrnp 
ert \ to this a!l»*y from tune to time. Sometimes the < j*.*- 
fcndant’s ayeiit yaw them permission to do so ami at 
others ;t was used (iespile his refusal to jiermii it. But 
tlim occasional use 1 >y certain of the tenant" from time to 
tune is not in my opinion >tii lie unit to show that open. m> 
tofioiis. eoiitinuous and adverse use necessary to c'vate 
title or riylit 1 »y adverse possession. 

The complaint should In* dismissed with costs. 

BA! LKY, .1. 


2 -> 4 - 1'IH'llH'IS "I I'ili’l 

1. Prior to l'.B'd. plaintit"f'" father and predecessor in 
title was tlie owner of certain land ext endiiiy from Slier 
man Avenue to Ninth Street and ad.joinitiy Lot Kiylit 
Hundred Ninety four t s !>4! in Sipiare Twenty eiyht Hun¬ 
dred and Kiyhty two <2''> i 2). in ! 1MIt. j»lain!ii’fs' father 
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Seventy Hundreii Seventy nine (77!)), Both inclusive, and 
had no outlet. Plaintiffs' father in 1!)12 improved said lots 
Sewn Hundred and Seventy two (772) to Seven Hundred 
and Seventy nine (77!L. by a yroup of small dwellings 
known as premises 2d-Id to 2.2d!) Sherman Awinm. 'f'licse 
houses haw been continuously rented separately to various 
tenants for varyiny periods of time. 

2. In April, 11)11). defendant, Michael Bazzuro, acquired 
Hot Kiylit Hundred Ninety-four (SD4) in Square Twenty- 


eight 1 lundred Eighty-two (LissiH. This lot extended from 
Sherman Avenue on the* West to Ninth St root on tin* East, 
in tin- same month, Mr. Bazzuro acquired 1'mm plaintilVs* 
said predecessor m title Lot' Seven Hundred Seventy 
i77<i) and Seven Hundred Seventy one (771) in said 
square. fronting on Ninth Street, and immediately adjoin¬ 
ing the rear portion of said Lot Eight Hundred Xinely- 
four () on tile Soutli. 

.‘I. At the time of tile acquisition of said Lol Eight Ilun- 
dred Ninety four l^H) by defendant, Michael Bazzuro, the 
Sherman Avenue frontage of said Lot Eight Hundred 
Ninety-four (SM) consisted of a high hank of dirt over 
which no vehicles or automobiles were driven until the same 
was graded to the h-wl of Sherman Avenue in lblN'l. At that 
time, defendant. Michael ikizzuro. creeled a large machine 
>hop on the rearoj Ninth Si root frontage of said lol. A lew 
years later, lie underpintwd premise,-. and J.'!<17 Sher¬ 

man Avenue adjoining his ]>roperty in the South and North, 
respectively, built retaining walls and extended said drive¬ 
way to the party lines of both of said last-mentioned prop¬ 
erties. About lb'Jb. defendant, Michael Ha/.zuro. enlarged 
the building aforesaid b\ erecting a building on Lots Seven 
Hundred Seventy (77l>) and Seven Hundred Seventy-one 
(771). 

4. In llb'ld, the defendant. Michael Haz/.uro. caused tin* 
Lots Sown Hundred Seventy (77(>). Seven Hundred 
Se\'enty-oiie (771). and Eight Hundred Ninety four (S)4) 
in Stpiare Tw• nty-eight llundretl Eighty-two (1?) to be 
convened to hiinseil ami his wile as tenants by entireties. 
It! ]!>.">!*. the < le fellda 111 - erected oil the front portion of Lot 
Eight Hundred Ninety four iSM ), facing Sherman Ave¬ 
nue, a building with private driveways through the same. 
After having received a permit from the District of Colum¬ 
bia in November. 1 !*-»!>. the defendants erected on their Lot 
NH. a high wire fence across the entire Northern end of 
said public alley. 

b. After sometime in the year LCd, some of plaintiffs' 
tenants drove over the front or graded portion of defend¬ 
ants' Lot Eight Hundred Ninelv-four (S‘)4), to this allev 
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from time to time. Sometimes the defendants’ at*;ont :;ave 
them permission to do so and at other times it was used 
despite his refusal to permit it. 


-•>G (Dueltistons oj Lute 

1. The use of defendants’ property hy some of plain- 
tills tenants at various times was with the permission of 
defendants" ayent and at other times was in spite of his 
refusal to permit it. Hut tins use by certain tenants from 
time to time is not sufficient to show that open, notorious, 
continuous and adverse use necessary to create title or 
riii'ht by adverse possession. 

The complaint should be dismissed with costs. 

.J EXXIXCS BA 1 LEV, 

Justice 


-•>1 Judfiinmt 1) isnt tsstn</ Coin jthnnl 

l pon consideration of the pleadings and testimony in 
this action, and the Court having (Mitered its Findings of 
Fact and Conclusions of Law herein, it is this 20th day of 
June, 1041, 

(h:i)KRKi>. that the Complaint of the plaintiffs b<> and is 
hereby dismissed, and tin* defendants are hereby granted 
judgment airainst the plaintiffs for costs. 


(s) JEXXIXCS BAILEY. 
J list ice 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8062. 


KATHERINE S. UMHAU, CHRISTINE K. LENSKI, 
MARGARET D. WOLF, ET AL., Appellants, 

v. 

MICHAEL P. BAZZURO AND TERASA N. BAZZURO, 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

The basic question in this case is whether the Appellants, 
(plaintiffs below) had acquired a prescriptive right to use 
the property of the Appellees, (defendants below) known 
as Lot 894 in Square 2882 in the District of Columbia as a 
means of ingress and egress to a cul-de-sac alley in the 
rear of plaintiffs’ property. 
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Prior to 1913, the father of plaintiffs, Christian F. 
Umhau, who was their predecessor in title, owned a parcel 
of land extending through Square 2882 from Sherman 
Avenue on the west to Ninth Street on the east. This parcel 
was subdivided by him in 1913 into Lots 770 and 771 facing 
Ninth Street, and Lots 772 to 779 facing Sherman Avenue. 
Pursuant to an existing municipal regulation he dedicated 
a 15 foot alley in the rear of Lots 772 to 779 (Appellees’ 
App. 7). This alley extended north and south between 
the two groups of lots aforesaid, but had then and has now 
no outlet or exit (Appellants’ App. 6 and Appellees’ App. 

6) . On Lots 772 to 779, he built a group of houses 
which plaintiffs still own, and which were continuously 
rented separately to various tenants for varying periods 
of time (Appellants’ App. 6). 

In April, 1919, plaintiffs’ father conveyed said Lots 770 
and 771 to defendant, Michael Bazzuro (Appellants’ App. 

7) by special warranty deed without any reservations. (De¬ 
fendants’ Exhibit No. 2, Tr. 266), although prior to such 
conveyance some of the tenants of plaintiffs’ father used 
said lots 770 and 771 to reach the alley from Ninth Street 
(Appellees’ App. 10). 

Immediately to the north of and adjoining said parcel of 
plaintiffs’ father and also extending through Square 2882 
from Sherman Avenue to Ninth Street, was Lot 894, then 
owned by one Engel. This lot blocked the northern 
terminus of the cul-de-sac alley in the rear of plaintiffs’ 
said houses. Also in April, 1919, defendant, Michael Baz¬ 
zuro, acquired said Lot 894 from Engel, by special warranty 
deed without reservations (Bazzuro Exhibit No. 1, Tr. 262). 

In 1923, Bazzuro built a large machine shop on the rear 
of Ninth Street portion of Lot 894, and at that time he 
graded to the level of Sherman Avenue the front of said 
lot, in order that his customers could have access from 
Sherman Avenue to his machine shop. (Appellants’ App. 
7; Appellees’ App. 15.) Before this grading was done 
no vehicles or automobiles could be driven over Lot 894 
from Sherman Avenue to the alley in the rear of plaintiffs’ 
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property (Appellants’ App. 5, 6, 7) because the Sherman 
Avenue frontage consisted of a high bant of dirt (Appel¬ 
lants’ App. 7; Appellees’ App. 8, 9,11, 12,13). Before the 
embankment was cut down there was no roadway over Lot 
894 from Sherman Avenue to the alley, nor any tracks or 
roadway or anything like that. (Appellees’ App. 8.) 
Once in a while somebody might walk on the lot from the 
alley to Sherman Avenue, but this was not the rule and no 
habit or practice was made of going over it. (Appellees’ 
App. 20.) 

At the time the embankment was cut down the portion 
of Lot 894 between Sherman Avenue and the west front of 
defendants’ machine shop was graded and surfaced, and 
shortly thereafter the buildings adjoining defendants’ lot 
on the south (Plaintiffs’ property) and on the north, were 
underpinned and retaining walls built along the rear yards 
of said buildings. All this was done by defendants at their 
own expense. (Appellees’ App. 13, 14, 15.) 

After 1923, some of plaintiffs’ tenants from time to time 
drove over the graded portion of defendants’ lot 894 from 
Sherman Avenue to the alley. Sometimes the defendants’ 
agent gave them permission to do so, and at other times it 
was used despite his refusal to permit it. (Appellants’ 
App. 5, 6.) Defendants had no way of telling whether the 
people who were going over their lot were their own cus¬ 
tomers or plaintiffs’ tenants, but when they knew that cer¬ 
tain of the persons going over the lot were not their cus¬ 
tomers and had not been given permission they were told 
that the lot was private property; sometimes when they 
would not get off, defendants called the police. (Appellees’ 
App. 15, 16, 22, 23, 24.) 

In 1929, the machine shop was enlarged and extended 
across Lots 770 and 771. (Appellants’ App. 7.) In 1939, 
pursuant to building permits from the District of Columbia, 
defendants erected on their Lot 894 a high wire fence across 
the entire northern end of said alley and also erected on the 
front portion of their Lot 894, facing Sherman Avenue, a 
building with private driveways through the same. (Ap¬ 
pellants’ App. 7.) 
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SUMMARY OF ARGUMENT. 

I. 

Appellants failed to sustain the burden of proof showing 
that open, notorious, continuous and adverse use of 
appellees’ property necessary to create title or*right 
by adverse possession. 


II. 

Appellants failed to establish (1) any privity between 
themselves and their tenants in the alleged use of de¬ 
fendants’ property, or (2) any tacking between their 
various and successive tenants creating, for appellants’ 
benefit and right, a continuous and uninterrupted use 
of appellees’ property for the prescriptive period. 

ARGUMENT. 

I. 

Appellants failed to sustain the burden of proof showing 
that open, notorious, continuous and adverse use of 
appellees’ property necessary to create title or right 
by adverse possession. 

Since the findings of fact by the Trial Justice are amply 
supported by the evidence, and since they support the con¬ 
clusion and judgment of the Court, the action of the District 
Court should be affirmed. 

Klimkiewicz v. Westminster Deposit & Trust Co , 

-App. D. C.-, 69 W. L. R. 1129,122 F. (2) 

957, (1941). 

The evidence offered by the plaintiffs to sustain their 
burden of proof was disputed, contradictory and contra¬ 
dicted. For instance, plaintiffs alleged in their complaint 
(Appellants’ App. 2) “That upon the construction of the 
said houses in 1910 (correct date 1913) access was continu¬ 
ously had from the rear of said houses over and upon said 
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Lot 894 to Sherman Avenue, the same being used by vehicles 
and pedestrains.” Only one of the plaintiffs testified. She 
stated that during the war period, around 1917, she drove 
over the curb and the sidewalk to get to Lot 894 and went 
over the lot by machine from Sherman Avenue; that she 
saw automobile and wagon tracks there and that she was 
there a number of times. (Appellees’ App. 2-5.) Several 
of plaintiffs’ own witnesses who knew the property from 
1913 flatly contradicted this plaintiff. One, Baker, in re¬ 
sponse to the question “Now, was there any kind of road¬ 
way through there (Lot 894) from Sherman Avenue to the 
alley, any tracks or roadway or anything like that?” stated 
“There wasn’t any until after the embankment was cut 
down.” (Appellees’ App. 8.) The embankment was cut 
down in 1923. (Appellants’ App. 7.) Asked whether, be¬ 
fore that bank was cut down, a wagon or an automobile 
could have been driven from Sherman Avenue back to the 
alley, he said it could not. The bank was as high as the 
porch of the house shown on the right side of the picture 
Number 2. (Appellees’ App. 9.) Another witness, one 
DeViele, plaintiffs’ rental agent, testifying for the plain¬ 
tiffs, stated that before this lot was cut down, one could not 
drive over it from Sherman Avenue because of the big hill. 
(Appellees’ App. 11.) These witnesses were corrobo¬ 
rated by defendent, Michael Bazzuro, and his witness, 
Giddings, the contractor who built the machine shop and 
graded the lot in 1923. The former testified that before the 
grading, Lot 894 at Sherman Avenue was about nine feet 
high, that it was not at all possible to drive over the lot 
by truck or machine or anything of that sort, and at no time 
was there any well defined path or mark or roadway made 
over his property. (Appellees’ App. 12,13, 16.) Giddings 
stated that the embankment was 10 to 12 feet high, that it 
was absolutely impossible to drive an automobile from the 
street up over that embankment to get on top of Lot 894; 
that he was over the ground before it was excavated and 
there were no well defined automobile marks or foot paths 
over that lot. (Appellees’ App. 18.) 
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It is obvious, therefore, why the Trial Justice stated in 
his opinion “I am satisfied that before the grading of de¬ 
fendant’s property on Sherman Avenue there was no driv¬ 
ing of vehicles or automobiles over this lot from Sherman 
Avenue to the alley in the rear of plaintiff’s property.” 
(Appellants’ App. 5, 6.) There was no testimony of the 
use of Lot 894 “continuously” by plaintiffs or their tenants. 

Plaintiffs alleged in their complaint that their father had 
constructed a concrete walk on Lot 894, providing access 
to said public alley from Sherman Avenue, and that it was 
so used by the public. (Appellants’ App. 2.) One of the 
plaintiffs testified her father had “told” her or she un¬ 
derstood that her father had put down the walk and had 
paid for it. (Appellees’ App. 5, 6.) But Mr. Bazzuro 
testified that sometime after the front portion of his Lot 
894 was graded down, he built the retaining walls, under¬ 
pinned the northernmost Umhau house which abutted his 
lot and put in cinders to a wddth of about 2 feet along the 
portion of his lot abutting the Umhau property; later he 
concreted this cindered portion. This defendant paid for 
all this work. (Appellees’ App. 14, 15.) In this he was 
corroborated by the witness Giddings, the contractor who 
did the work. (Appellees’ App. 18, 19.) 

Plaintiffs alleged in their complaint that Lot 894 had been 
used “openly, notoriously, and continuously as aforesaid 
(i.e. by pedestrians and vehicles) without interruption for 
almost 30 years; and that the same was held adversely.” 
(Appellants’ App. 2.) This suit was filed in 1940. The 
alleged 30-year period must have commenced in 1910. Sev¬ 
eral former tenants of the plaintiffs testified that after it 
was graded they occasionally used the lot to get to the alley. 
No effort was made by plaintiffs to show any continuity of 
the trespass or user or that defendants knew of any un¬ 
authorized use of their lot made without objection on the 
part of defendants. Definitely there was no evidence that 
any use of defendants’ property by plaintiffs tenants was 
adverse to that of defendants. It has been shown herein 
by reference to the testimony and the opinion of the Trial 
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Justice that prior to 1923 it was impossible to drive over 
Lot 894, and that there was no evidence on the ground to 
show its use as a way for pedestrians. No evidence was 
offered by plaintiffs to show any open, notorious, continuous 
or adverse use of the lot by them or their tenants. 

Subsequent to 1923, what was the situation? Defendants 
had a large busy machine shop at the rear of their prop¬ 
erty. Leading to it from Sherman Avenue was a driveway, 
over which their many customers, white and negro, would 
walk or drive. It was not always possible to tell if some 
of the persons using the driveway were plaintiffs’ tenants. 
Some of these tenants were expressly given permission to 
use it, while others were “chased off.” At times, when 
some of the plaintiffs’ tenants wanted to have some coal 
or wood delivered to their sheds on the alley, they would 
invariably ask for permission and usually it would be 
granted. No one got “blanket permission”. Permission 
was given only in special cases as requested. (Appellees’ 
App. 15-17.) 

One Palmer, a witness for defendants, who for a number 
of years lived in the house immediately to the north of de¬ 
fendants’ lot, testified, for instance, that he was permitted 
to park his car on the defendants’ lot so long as he did so 
after the machine shop was closed at night and he had left 
there before the place was opened in the morning. (Appel¬ 
lees’ App. 20.) 

One of plaintiffs’ witnesses, a tenant living in one of 
plaintiffs’ houses at 2357 Sherman Avenue, testified that a 
colored man delivering coal to her had told her that someone 
had stopped him from making the delivery, and that after 
that she could not get any more coal delivered in the rear 
of the property she was occupying. (Appellees’ App. 11,12.) 

Mr. Kraft, foreman of defendants’ machine shop since 
1924, testified that he saw people coming and going over 
the Bazzuro lot but he could not tell if they were plaintiffs’ 
tenants; that deliveries of coal and wood to some of plain¬ 
tiffs’ tenants by way of the alley was usually with his per¬ 
mission or that of Mr. Bazzuro; that if the deliveries were 
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attempted without permisison, “We tried to stop them 
always”; that since 1924, he had warned people not to go 
from the alley over the Bazzuro lot to Sherman Avenue. 
(Appellees’ App. 22-24). 

It can be seen, therefore, that the evidence presented was 
in dispute and conflicting. It then became the province of 
the Trial Justice solely, in the exercise of his sound judg¬ 
ment and in the light of his observance of the witnesses, to 
determine the questions of fact and decide whether the 
plaintiffs had sustained the burden of proof. On this point, 
the Court decided: “But this occasional use by certain of 
the tenants from time to time is not in my opinion sufficient 
to show that open, notorious, continuous, and adverse use 
necessary to create title or right by adverse possession. The 
complaint should be dismissed with costs.” (Appellants’ 
App. 6.) 

Plaintiffs in their brief, do not contend that the Trial 
Justice was arbitrary or capricious in his judgment. And 
since they failed to sustain the burden, they cannot now 
assert that the Court committeed error, as matter of law, 
in dismissing their complaint. 

“* • * We are entirely in accord with his (the trial 
justice’s) view that the burden of proving continuous, 
uninterrupted, and adverse user of the alley-way is on 
the party claiming—here, the defendant. If the evi¬ 
dence leaves it doubtful whether the use was adverse 
and uninterrupted, the burden is not met. See District 
of Columbia v. Robinson, 180 U. S. 92, 21 S. Ct. 283, 
45 L Ed 11 0 ” 

Douglas v. Lehman, 62 App. D. C. 264, 265, 66 P. (2) 
790 (1933). 

“In order that the use of an easement in another’s 
land for twenty years, may be conclusive of the right, 
it is incumbent on the party claiming the easement, to 
prove that the use was adverse, that is, under a claim 
of right, with the knowledge and acquiescence of the 
owner of the land, and that it was uninterrupted.” 

Sargent v. Ballard, 9 Pick. (Mass.) 251 (1830) (Syl.) 
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n. 

Appellants failed to establish (1) any privity between 
themselves and their tenants in the alleged use of de¬ 
fendants’ property, or (2) any tacking between their 
various and successive tenants creating, for appellants’ 
benefit and right, a continuous and uninterrupted use 
of appellees’ property for the prescriptive period. 

Nowhere in Appellants’ evidence or Brief is it shown that 
the alleged use of defendants’ lot by some of plaintiffs’ 
tenants was created by or as the result of any privity be¬ 
tween the plaintiffs and their tenants. There is nothing in 
the record to show that the use or trespass by the persons 
who may have gone on defendants’ lot without permission 
was anything more than the act of those particular persons 
for their own personal purposes. Certainly such conduct 
would not inure to the benefit of the plaintiffs. Suppose 
defendants had desired to cause the arrest of some of plain¬ 
tiffs’ tenants as trespassers. Could warrants have been 
issued against plaintiffs also for the trespass of their 
tenants ? Obviously not, since there was no privity between 
them and their tenants in the wrongful act. 

Plaintiffs’ father had built eight houses on the parcel sub¬ 
divided by him in 1913. The dedicated alley extended 
across the rear of all eight of these houses. Plaintiffs and 
their predecessors in title had owned these properties con¬ 
tinuously since their erection. 

There is nothing in the record to show that with or with¬ 
out permission of the defendants, (a) all of the tenants 
of these houses used defendants’ lot as a means of ingress 
and egress from the alley to Sherman Avenue; (b) any one 
of them used that lot for the prescriptive period; (c) any 
two or more tenants of the same house used that lot for the 
prescriptive period, or that there was privity between such 
tenants; (d) any two or more tenants of different houses 
used that lot for the prescriptive period or that there was 
privity between such tenants. 
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In Doswell v. De La Lanzo, 20 How. 29, 32, 15 L. Ed. 824, 
it was said: 

“Possession, to be effectual, either to prevent a re¬ 
covery or vest a right under the Statute of Limitations, 
must be an actual possession, attended with a manifest 
intention to hold and continue it. It must be, in the 
language of the authorities, an actual, continued, ad¬ 
verse and exclusive possession for the space of time 
required by the Statute. It need not be continued, by 
the same person; but when held by different persons, 
it must be shown that a privity existed between them 
(Italics supplied) 

Reid v. Anderson, 13 App. D. C. 30 (1898). 

Sawyer v. Kendall, 10 Cush. (Mass.) 241, 244 (1852). 

No effort was made to show a tacking of the alleged use 
by some of plaintiff’s tenants for the benefit of the plain¬ 
tiffs. The Trial Justice found as a fact that plaintiff’s 
houses had been continuously rented separately to various 
tenants for varying periods of time, and that after 1923 
some of these tenants had from time to time driven over 
the front of defendants’ lot to the alley. (Appellants’ App. 
6, 7.) The Court found as a fact that use of defendants’ lot 
by certain of plaintiffs’ tenants was occasional, was not 
open, notorious, continuous or adverse, and that sometimes 
defendants’ agent gave these tenants permission to go on 
defendants’ property. Do plaintiffs point out anywhere 
in their Brief by reference to the Transcript that the Court 
was arbitrary or capricious in these findings of fact? They 
do not because they cannot. Do they attempt to show- by 
reference to the Transcript any basis for a claim of an ad¬ 
verse or prescriptive right based upon a continuous, unin¬ 
terrupted, adverse user? They do not because they cannot. 
What difference does it make in the decision of this case 
then whether the prescriptive period is fifteen years as they 
contend in their Brief (p- 9) or twenty years as held in 
Johnson v. Thomas, 23 App. D. C. 150? The fact of the 
matter is they proved no adverse, notorious, continuous 
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and uninterrupted user for either period. The “occasional” 
use by certain tenants, some with and some without per¬ 
mission, would not inure to the benefit of the plaintiffs 
anyhow, especially since the alleged use of a way over de¬ 
fendants’ land w’as not included in the demise of any of 
plaintiffs’ houses to the various tenants thereof. 

Deregibus v. Silberman Furniture Co., 121 Conn. 
633,186 A. 553,105 A. L. R. 1183, (1936) annotated 
at p. 1187. 

Holmes v. Turner’s Falls Co., 150 Mass. 535, 547, 23 
N. E. 305, 6 L. R. A. 283 (1890). 

CASES CITED BY APPELLANTS. 

No detailed comment has been made relative to the cases 
cited in Appellants’ Brief because the only one which may 
be germane to the issues is Bradley Fish Company v. Dud¬ 
ley, 37 Conn. 136 (1870). The others either differ so ma¬ 
terially in their basic facts from those in the case at bar 
that principles of law therein stated by the Courts can 
have no possible bearing on the decision of this case, or the 
opinions support the judgment rendered in the present 
case. For instance, in Garrett v. Jackson, 20 Penn. St. 331 
(1853), (Appellants’ Brief 7) the ancestors of the parties 
litigant had agreed some fifty years before the litigation 
started to two alterations in the location of the road at the 
crossing of the line between the properties, “a part of 
which change was on the ground of each of the owners of 
the premises, and could not therefore have been made with¬ 
out the consent of both.” This case illustrates its inap¬ 
plicability on the facts. 

Lehigh Valley R. R. Co. v. McFarlan, 43 N. J. L. 605 
(1881), (Appellants’ Brief 6) involved the right of a mill 
owner to damages by reason of the flooding of his property 
by the raising of the height of a milldam by the R. R. Co. j 
This case also illustrates its inapplicability on the facts. 
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In Tracy v. Atherton, 36 Vt. 503 (1864), (Appellants’ 
Brief 6) the Court said (p. 514): 

“In Powell v. Bragg, 8 Gray 441, it was decided 
that where the owner of land, over which another had 
laid an aqueduct, and claimed to have acquired a right 
by possession upon the land, forbid the owner of the 
aqueduct from entering upon the land to use the aque¬ 
duct, this was such an interruption of the use as pre¬ 
vented the acquirement of an easement right. The 
owner of the land being already in possession, could 
not make an entry to stop the effect of the user, or pos¬ 
session, and his act on the land, of forbidding the other 
to enter and use the aqueduct, was all he could do to 
prevent him unless he resorted to force, and ordinarily 
the law does not require one to use force to assert his 
rights.” 

Appellees and their foreman did just what the foregoing 
decision says was proper to prevent the creation of an ease¬ 
ment and their testimony was not rebutted. 

One more illustration. Appellants on page 7 of their 
Brief cite Pierce v. Cloud, 42 Penn. St. 102 (1862). In that 
case the Court said, (pp. 113-114): 

“Under the English Statute of 2 and 3 Win. 4, C. 71, 
enjoyment of a way, as of right, was defined by Lord 
Dennan, in Tickle v. Brown, 4 A. & E. 369, to mean an 
enjoyment had, not secretly or by stealth, or by tacit 
sufferance, or by permission asked from time to time, 
on each occasion, or even on many occasions of using 
it; but an enjoyment had openly, notoriously, without 
particular leave at the time, by a person claiming to 
use, without danger of being treated as a trespasser, 
as a matter of right, whether strictly legal by presump¬ 
tion and adverse user, or by deed confirming the right, 
or though not strictly legal, yet lawful to the extent of 
executing a trespass, * * * the English statute, as above 
expounded, is expressive substantially of our common 
law of ways.” 

Nowhere in the record before the Court here are there 
any facts supporting the foregoing definition of the en¬ 
joyment of a way as a right. 
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Finally, reference is made to Bradley Fish Co. v. Dudley , 
supra. 

There the plaintiffs were a voluntary association which 
owned a fish house, fish place, and other fishing apparatus 
at Bradley’s fish place on Madison harbor and had been 
engaged in the fishing business there for sixty years. They 
had been accustomed to use the way described in their 
declaration, in the manner therein alleged, since the year 
1825, and they claimed that they had a right to use the way 
perpetually, by prescription or local custom or both. It 
was conceded that the company, during all the time of its 
existence, had been made up of a succession of persons and 
that from time to time the interest of the members changed 
by sale, transfer or distribution and varied in amounts. 
The defendant’s father had owned the land over which the 
way extended and also had been a member of the company. 
Defendant’s brother inherited the land and his father’s in¬ 
terest in the company. Defendant became the owner of the 
land but not a member of the company. Defendant had 
forbidden travel by the plaintiffs over the land. 

A verdict in favor of the defendant was reversed, the 
court holding that it was clear that the user of successive 
owners of the Bradley fish place may be connected so as 
to be in law continuous, however frequent the change of 
ownership. All that was required for this purpose was that 
the successive owners should be privies in estate. By user 
of owners thus succeeding each other a right of way may 
be acquired which would become appurtenant to the estate 
accruing to those who were the owners at the end of a period 
of prescription. The court said: 

“Whether the long continued use of an easement is 
adverse or is in subordination to the title of the true 
owner is, we have already said, a matter of fact to be 
decided like other facts upon evidence and upon the 
circumstances of each particular case. The burden of 
proof to show that it is adverse is on the party claim¬ 
ing rights under the use.” 





CONCLUSION. 


Because the Appellants failed to sustain the burden of 
proof; because they failed to produce any evidence of 
privity or tacking; because there is no showing that the 
findings and judgment of the Court were arbitrary or ca¬ 
pricious, and finally because the findings and judgment of 
the Court on disputed questions of fact are amply supported 
by the evidence, the judgment of the District Court should 
be affirmed. 


Respectfully submitted, 

Louis Ottenberg, 

Edwin Shelton, 

H. Max Ammekman, 
Attorneys for AppeUees. 
Investment Building, 
1511 K St., N. W., 
Washington, D. C. 
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EXCERPTS FROM TESTIMONY DESIGNATED 
BY APPELLEES. 

18 (Mrs.) Clara C. Umhau Dieckmann. 

Direct Examination 
By Mr. Handwerk: 

• # * • * * • • • • i 

21 Q. Now, this lot 894, which is directly north, were 
you familiar with that from that period on, from 1913 
on? A. Yes. 
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Q. And then these houses, these back yards, and the alley: 
state whether or not of vour own knowledge vou know how 
access was obtained from this public alley back of your 
back yards to Sherman Avenue from 1913. 

********** 

22 A. Well, I would drive up Sherman avenue and 
go up through this here lot and go in the back way 

and unload the back way; and then my father was there 
and he would have the laborers come to the machine— 

Q. (interposing) You would drive over lot 894? A. 
Right over that. 

********** 

By Mr. Handwerk: 

Q. (interposing) Did you drive from Sherman Avenue to 
the public alley in the rear of the yards over lot 894? A. 
There was no other way to get in there. 

Q. So you did drive over it? A. To the best of my 
knowledge, I did. 

23 Q. When did you first start doing that? A. Dur¬ 
ing the War period, around 1917, since at that time 

my father disposed of the horse and I would drive my Ford 
up there and whenever he needed me for an emergency I 
would help out. 

***••**•*• 

24 Q. Before it was graded was this level with your 
lots? A. Yes, sir. 

Q. And the front part of lot 894 was graded over? A. 
It was. 

Q. Prior to the time your father sold it to Mr. Bazzuro 
in 1919? A. It was. 

• ##•«#«••• 

25 Q. Now then, what happened after Mr. Bazzuro 
bought it? Did you continue to go over this lot S94? 

A. I always went over it. 

Q. How did you go over it? A. I went over it by ma¬ 
chine; and I went over, walked over it with different par- 
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ties I took there to do the work, because when the tenants 
reported any repairs to be done I always looked at it first 
myself and then showed it to whoever we employed to do 
the work. 

Q. Did Mr. Bazzuro stop you from going- over it? A. 
Never. 

Q. Did there come a time when it was again graded, after 
1919? A. Yes; it was graded when that building was put 
in the rear there. 

##••##***« 

26 Q. What was the condition of lot 894 when you 
drove over it? What was in there? A. Well, it just 

seemed to be dirt or cinders or ashes. There was not any¬ 
thing else. 

Q. Did there come a time when the roadway had been 
made through there by cutting from Sherman Avc- 

27 nue to the alley? A. I don’t recall that; but 1 know 
we passed over it and it was never really a highway. 

Q. Did you see any tracks there? A. Yes. 

Q. What kind of tracks did you see? A. Automobile 
tracks and wagon tracks. 

Q. For how long a period of time did you see those? A. 
Some of the tenants in the places used it in the rear for 
their garages. 

Q. For how long a period of time did you see those tracks 
across there? A. I wasn’t the first one that drove over it. 

Q. Do you recall for how long you saw this—from 1913 
to 1919? A. I imagine from the year 1917. 

Q. Since 1917? A. Yes. 

Q. Are you certain about that? A. To the best of my 
knowledge. 

Q. And did they lead to the alley? A. To the best of 
my knowledge. 

• *•••**••• 

29 Q. On an average, how often did you go up there 
during that period of time? A. Maybe once in six 
months. And then sometimes, maybe, three or four times 








4 


in one week. It depended on the work that had to be done 
up there. 

********** 
39 (Mrs.) Clara C. Umhau Dieckmann. 
********** 

47 Cross Examination 

By Mr. Ottenberg: 

********** 

49 Q. How high above the grade of 9th Street was the 
lot, the top of the lot? A. I could not say. 

Q. as it as high as lot 894 on the Sherman Avenue 
frontage? A. No; it was not. It was much lower. 

Q. Much lower? A. Yes. 

Q. As a matter of fact, it was not more than a couple 
of feet, was it, on the 9th Street end ? A. On the 9tli 

50 Street end? I seldom went through that entrance. 
I only recall it as a child, coasting from Sherman 

Avenue down to the foot on 9th Street, in a sled. 

Q. It was a very gradual drop back? A. Very gradual? 
It was a nice steep drop back. 

********** 

Q. Now, you said that in 1917 you drove an automobile 
over lot 894, from Sherman Avenue? A. I did. 

Q. How high above the grade of Sherman Avenue was 
the top of lot 894 at that time? A. I imagine it was a 
gradual slope, sir, about six or seven feet. 

Q. Six or seven feet? A. And then sloped down again. 
Q. That slope began at Sherman Avenue? A. At Sher¬ 
man Avenue, yes. 

********** 

51 Q. Was there a pavement on Sherman Avenue in 
front of lot 894? 

The Court: You mean a sidewalk? 

Mr. Ottenberg: A sidewalk, yes, your Honor. 

A. I think so. I imagine that there would be. 
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By Mr. Ottenberg: 

Q. And a curb? A. Yes. 

Q. And you drove over the curb and over the pavement 
to get to this alley, to go back to this alley? A. When you 
had to get anvwhere in the machine in those davs you— 
The Court (interposing) You answer that ques¬ 
tion. 

52 A. (continued) Yes; I daresay you did, because 
you didn’t have those things in those days. 


By Mr. Ottenberg: 

Q. You daresay you did? A. Yes. 

58 Q. Now, the concrete walk that you talked about, 
that you have mentioned, was a driveway, wasn’t it, 

that went in from Sherman Avenue (drawing on the black¬ 
board), back to the Bazzuro property—building rather— 
and came out again? That part that I am cross-hatching, 
here was concrete, wasn’t it? A. It w^as once upon a time 
in the first stages. 

59 Q. That was the driveway that was put in there 
by Mr. Bazzuro to service his building, wasn’t it? 

A. Yes. 

Q. It wasn’t a walk, it was a concrete driveway? A 
That driveway was once upon a time there. 


Q. Isn’t it a fact that about 1926, 1925 or 1926, this dirt) 
that had been left by Mr. Bazzuro when he graded in the 
beginning (drawing on the blackboard again), was takeii 
down and Mr. Bazzuro underpinned the north of the build 
ing of vour father and built that concrete retaining wallt 
and at the same time didn’t he continue his concrete outL 
so as to make it complete all the way around, except in the 
center? A. I heard my father say— 

Q. (interposing) I want to know what you know. 
60 You were there? A. I was not there all the time, no. 

Q. Then you don’t know at all of your own per¬ 
sonal knowledge? A. I only know what my father said. 
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Q. I am not interested in what your father said. I am 
interested in what you know personally. A. No; I don't 
know. 


61 Q. You said a moment ago ‘‘niv concrete walk.” 
You had not put down any concrete walk on lot SI4, 

had you? A. 1 took it for granted— 

Q- (interposing) No. 1 did not ask you what you took 
for granted. A. No; I had not. 

( t >. And you don't know of your own personal knowledge 
that your father ever did. L)o you know? A. It is in my 
mind that he did. 

Q. But you have not any fact to substantiate what 

62 is in your mind, have you? A. No. If 1 was in the 
business with my father I would know the facts— 

Mr. Handwork (interposing) Well, the question is not 
proper, your Honor. 

###***** : iV * 

61) Marion W. Chinn. 

***##*##:*# 

a witness 

******* r * 

on behalf of the plaintiffs, 

**##*##*#* 
Direct Examination 


(,). You are here from the Surveyor 
trict? A. That is correct. 


office of I hi* I )i>- 


(Voss Examination 

By Mr. Ottcnberg: 

( t ). Was there any exit to that alley, north or 
south, shown on that plat? A. No. 
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Q. Do you know whether or not at that time there was 
a regulation or a requirement of the law that when you 
were going to subdivide, to build houses, you had to dedi¬ 
cate an alley in the rear of the property? A. There was 
such a subdivision regulation. 

Q. For row houses? A. For lots of this size and type. 

Q. That dedication was a requirement at that time, was 
it not ? A. Yes. 

Q. Regardless of whether you had exits at either end? 
A. That is all. 

##*###*#»*# 

74 Robert T. Smith. 

w # # ######•# 

a witness for tm plaintiffs, 

* * * 4 * # * * :<• * 

Direct Kxamination 

By Mia Handwork: 

(J. What is your occupation ? Are you from the Building 
Inspector's office? A. I am from the Building Inspector's 
office. 

* * # * * * 4 * * # 

7o ( t ). Now. is your office familiar with the erection 

of a fence, with the granting of a permit to build a 
fence along the public alley behind these lots in 1 {).*}{*? 

•» 4 * * 4 * * * 4 

A. I have a permit, issued November 10, lO.'JO, to erect 
a fence at 2Mf>l Sherman Avenue. 

4 4 * 4 * *K» # #• # 4 

( c ). Now, does that permit show, or do your records 
7b show, that that fence was erected in front of a public 


;ilu*y. A. 1 in> permit >lio\v> a fence erected on lin 
1 <■ inu ol tiu* owner of l!.'!(»1 Sherman Avenue. 

<J. Are you familiar with ilie building regulation." \ 
Yes. 

( t- I ) " the\ |m* n 11 i 1 the e|o>inu <»f a ]*nI• 1 i<* a!le\ b\ put 
>ip :i l’‘-nee or const ruetimr a fence or any oilier oh 
-traction.’ A. We would not erant a permit to erect ; 
t'Miee on a public alley. We have no authority to uraut 
l»erniit> to erect tclices on a public allev. We onI\ 
1 • erant permit" to erect on the land of the owner. 

Norman Baker. 

a w it ue>> for t he plaint iff". 


i h feet hxaminat ion 
1 >v M r. 1 landwerk 


v '~ *l• X«>w. was there any kind of roadwa\ I i:r<» t: viii 

tiiere from Slierman Avenue to the alley, an\ track¬ 
er roadway or anything like that.' A. There wa-n'l an\ 
until .’liter the embaukmenl wa- cut down. 

*ic All t'iu'lit. When wa" the embankment cut down.' A. 
1 he embankment wa< cut down about the -an.e time Pint 
1 lie machine shop was built. 

( T ^ °n nre talking about 11 1 ■ • embankment w hen-.’ A. 
The embankment from Sherman Avenue. 

<<• From what lot. the lot next door.' A. The lot next 
door to on the side of li;;.")!). which was the end of the 

row of bouses where T lived. 

( J. ( >ti that lot tin* embankment was cut down.' A. < »u 
that lot 11ie embankment was cut down. 




!) 

< t >. Do you know how much it was cut down.' A. Ivealiy 
I couldn’t sty ihat, lln* <!c‘|>11». Il \v;i> ml down on u urnde 
w ith t Ik* sidewalk. 

<?. ()ti Sherman Avenue.' A. < >n Sherman Avenue. ye.-. 

s d (Vo.-.- Ivxamination 

I>\ M r. < M ten her;*: 

(J. Mr. linker, before llie mnehine -hop w;i> 1 >ui11 how 
iiiuh wns this hunk (indieat iim on i lit* Idackhoard). down 
al t he end of t hat row of house- w here you lived .' A. W ell, 
now, that i- -ometliiuu I eould not tell you, the depth o! 
that hank: hut I know it was a torraee: il wa- a uood ter¬ 
race there. 

(y Well now, let mo -how you this picture nuniher 
(If course. 1 hi- In li Mini; si low n in t he middle of I hi.- pict lire 
\va- not there .at that time. A. The 1 »uiI<linii’ was not there 
al that time. 


(). 

V. 

X o W. V 

/a - 

n’t that 1 

>ank 

.in 

>t as liinh a 

S tin 

• 

house 

-how u on ill 
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mil! hand 

side 

Ml 
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. a- 

hi 

nil as 

1 he |torch .' 
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11 was act 
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• 
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re (indieatinn). 
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to 
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hut it 

must h 

av< 

• extended 

up a 

lit 

tile hit, ana in 

St llli 

is 

Iloll-e 
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side 
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hill 
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I V IIOW 

fa r 
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In <>the 

r words, it > 

a a rl et 

d 

ahoul at the 

level 

1 < 

>f tile 

j torch 

.-how n 

Oil 

those lion 

-e- at 

1 he riu'hl hand 

-ide 

> 

A. It 

mav 1 

lave het 

i*n 

a little hit 

hiuin 

*r 

than that; 1 < 

couldti' 

t sav. 


n. It may have heen a little hit higher than tin* porch.' 

A. \ e>. 

< t ). And then it went up a little as it went hack. 
;md sloped hack. A. It ju>t sloped rit*ht hack. 

< t ). IJeforc that hank was cut down, could you have 
driv en a wa^'on or an automohih* from Sherman aveum* hack 
lot he alley? A. Xo: yon could not net hack there. 

(>. You CO llld not? A. Xo. 

(y Xow, when tin’s machim* shop was put on the hack of 
1 he lot. it was graded down, wasn’t il ! A. It was graded 
down for the machine shop. 



1 lu* front <>l' tin* lot was graded down.' A. 'flic* front 
of tin* lot was graded down at the same time. I loth of them 
was graded down. 

• I - Now. how lnueli ot a urade was there coniinj; - in 

I rout Ninth Street to this alley.’ A. It wasn't verv 
murh of a vi’rade. 

11.1 1 >y Mr. ()tt en 1 »eru - : 

t'ominu in from Ninth street to the alley A. (in 

terpoMim') file elevation of that, really 1 eoiild not tell 
yon. I know it run i ij>. 

\ on could easily drive up over it / A. Sure, you could 
drive up over it easily. 

< t h And you did drive up and U"e it. didn’t you.’ A. Ye-: 

we dr«»\'e up there. 

tj. And you useu that Ninth street place, didn't vou, until 
that part of the Ninth street front was blocked off hv tin- 
red brick building that wa> put down then* later.’ A. That 
wa> the main build inn 1 ? 

That wa> the main building'. A. That was the build- 
in that blocked us off this part (indicating): this part 
(indicating-) was cut down and this part (indicatin'.;) was 
not cut down. 


!*7 Redirect Kxamination 
By Mr. Handwork: 

( t ). You know this is the machine shop and this i> Pth 
Street (indicating).’ A. Yes, sir. 

(, t ). And you used to use the alley and u - o to Pth Street, 
across here (indieatinu')- before the machine shop was put 
u?). Is that riu'ht ! A. That is riiflit. uo across that lot. 
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11 .") Clarence M. DeVeile. 

» . * . . » . « • * 

;i witness for the plainti!!s. 

, , * -• * * * 

I )i root Kxaminat ion 

By Mr. 1 landworck : 

* - . . * * * • 

11.-, < L >. ' ' ' arc yon familicr with the promises at ‘234n 

to ‘J3o!) Sliorman Avenue, Xortliwost. A. 't rs. I eol- 
1 HI looted the rents for some time <>n that property. 

< L >. For how Ion-.’ A. < )h, over 2u years. 

. . v. -v » * 

(’ros> Fxamination 

By M r. ( Mtcnbcr-: 

. ♦ *: : * * * * * * 

pjl <). Xow, before that lot was out down, could you 
drive over that lot from Sherman Avenue.’ A. I 
think not. 

O. Why A. 1 localise of the hill, 
n. (Juite a 1 >iy hill, wasn’t it A. ^ es. 

The hill was taller than I am, wasu t il .' A. 1 could 
not remember about that. 

O. But a hi- hill wasn’t it .' A. N es. 

* , * * * * * * * 

i;;s Mrs. Clarabella Blocker. 

« % -*■ * * * 

a witness for the plaintiffs, who lived at 2do7 Sherman Ave.. 
since early in 1936. 

. . * -• * * * • * 
144 ( 1 ross Kxamination 

By M i*. (Htenber-: 

, , * * * * * * 

<). You said somet hin- about some man stopped you 
from hrin-in- stuff in there. A. He didn’t stop m«*. 
147) 'The colored man told me that. 
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< t >. Tin- colored man told you.’ A. Yes, sir. 

(J. And after that von did not yet any more coal in the 
haek way.' A. Xo. >ir: 1 didn’t. 

l’>4 'Idle Court (inlerposiny) : I do not think there i> 
any question of a way of ueeessity here at all. In 
other words, a man can not lay off an alley in l lie rear 
and then claim a riyht to use the next door neiyhborS 
property for inyress and eyress. 

There i> only one question hero, that of advor>e user 
of the roadway. 

l’><> Michael P. Bazzuro. 

* -4 • * • , « 

one of the defendants 

* « »•■* • • . V , 4 
Direct Kxaminat ion 

I»y Mr. Ottenbery: 

!•)> ( L >. And when you bouyht this lot SD4 in 11 >1 f>. what 

was its topoyraphy? How did it lie.' A. Sherman 
avenue was about a nine-foot elevation, and that tapered 
hack to Xinth street. 


< t >. Showiny you picture number 2. would you say that 
the bank on the front, the Sherman avenue front, wa> about 
level with the terraces of the houses shown on the riyht 
and left of your buildiny here? A. Yos. 

Q. When was the lot St>4 yraded down to the Sherman 
avenue level? A. In 11*22. at tin* time tlr* buildiny was 
erected. 


i:>!) 


I >cfore tI k* uradim;, in was il at all possible to drive 

over dial Ini from tin* Sherman avenue side, i>y truck nr 
machine anythin'; <d' that sold;' A. Xo. sir. 

<?. Now. wlii'ii you had that Ini graded did you "u up to 
tlu* walls of tin* adjoining buildings? A. I ('id niit. 

u. b*nui;hly. how far away from the adjoining 1 Inti Mine's 
• lid you stay.' A. Two foot. 

UK) ( L >. W hat was ihe condition that you left there.' A. 
The earth was left there when that was excavated. 

(J. In other words, the lull width of the lot was not ex¬ 
cavated at the time, all the way hack or in the front? A. 
.hist in the front there. The full depth of the buildings, the 
l *tnli.'i 11 building and the Palmer buildini;. 

What did you do \vith the center portion ? A. W*e put 
a parking in the venter and planted urass. 

Idl ( t ). Around that venter was there anythin,!; put 
down? A. Concrete. 

<J. All the way over to the buildini; lines? A. Not at 
that time. 

< c >. I am speakim; about that time, when you did 

your excavatin';. A. No. 

(). You juil your concrete over how far? A. Two feet 
from either side of the buildini; lines. 

Q. Xow, later on did there come a time when that situa¬ 
tion was changed? A. ^ es, sir. 

(,). How was it changed? A. We put up a wall there, to 
reinforce the buildini; walls of the two buildings. 

( L ). rnderpinnim;, you mean? A. Xo, not at that time. 
We put a concrete bulkhead, you miu'ht call it, on eillier 
side, to hold the foundations of those two buildings. 

Q. Somethin 1 ; like this (drawim; on the black- 
1(>*J board)? A. Straiuhter than that. 
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Q. All right. A. Then the periodic mins softened 
tip that soil, to such an extent that it weakened the founda 
tion of that wall, that concrete wall: and, fearing that that 
wall would collapse and take the walls of those two build¬ 
ings down. 1 had those two buildings underpiuued. 

Tile dirt wa- removed and the buildings were under¬ 
pinned: and at the same time we put up this reinforcing 
wall oil either side, hack to thi" proposed alley. 

< t >. Vou mean the retaining wall/ A. Yes. 

Q. What elst* did you do/ A. Well, this strip here (in¬ 
dication). this two-foot strip here, of course, was earth: 
and we put cinders down there temporarily. 

Q. 't es. A. And wo removed—later on we removed that 
parking in the center there. 

< c >. Wait a minute. Before you did that did you ever 
pave the part where the dirt had been left, after you ex¬ 
cavated that/ A. No. sir. We put cinders down there. 
This center parking had grass. Then I had that removed, 
because cars parked there ran up on it and destroyed 
1 (id the grass. Then we had cinders put in there. And 

then, later on. we had that concreted: and also at 
that time we had this removal of the cinders; and we had 
the other graded, on both sides. 

< L >. In other words, you went straight hack with your 
grade/ A. Kxactly. 

( c ). On both sides/ A. Kxactly. 

(>. And put concrete on this cindered part / 'This wa> 
concretcd-also/ A. \ es, sir. 

<J. 1 am showing you picture number M. which has a dark 
-haded portion below. This light gray portion is the un¬ 
derpinning, is it not ? A. Yes, sir. 

< t >. This gray portion is the original footing for tin* build¬ 
ings/ A. Yes, sir. 

( t ). And this portion running hack here is the retaining 
wall / A. Yes. sir. 

( t ). Bid Mr. I'mlian or anyone for or on his behalf ever 
put a walkway on your property? A. Not to my knowledge. 

(,). You were there, weren’t you/ A. I certainly 
164 was there. 
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Q. Were you there every day or practically every 
day from the time your building was built until ? A. 
Which building? 

( t ). When you built this building, in 1D2-), 1 said, were you 
there on this property practically every day from l'd2b 
until 1 !).'».*>, when Mr. I'mhaudied? A. Ves. 

Q. Durijiu’ this period did he put any walkway mi your 
property ? A. Xo, sir. 

(. t ). Who paid for the underpinning of this wallA. 1 did. 
( t ). Who ]>aid for the retaining walls.' A. I did. 

(.,). Who j>aid for the concrete? A. I did. 

:* * * * * *• # - * 

1(15 ( t ). Was that fence built on your property? A. 

Ves, sir. 

( t ). One on each side? A. Yes, sir. 

Q. And is this your permit for that? 

Mr. Ifandwerk: We concede that. 

Mr. Oftenbory;: 1 oiler it in evidence as Defendants' 
Kxhihit 

* % 4 * 4 *• # m • 4 - 

1(>(> (,). .Just tell us what you know. After you built 

your builditiii' and you uot that concrete in. did the 
tenants of the Indians use your lot to e;ct to that aliey ? A. 
They did. 

( t >. With your permission or against your permission? 
A. Well, in a number of cases without my permission. 

( c ). You had a lot of people coming in there to your place, 
didn't you. that you could not tell whether they were cus¬ 
tomers or tenants of tin* I'mlians? A. We had no way of 

tellin,u‘. 

( t ). Was your place a busy place? A. Yes. 

Q. Is it a busy place now? A. Yes. 

Q. Still a busy place? A. Yes. 

( t ). If you knew the person was not a customer and 
if you knew that you had not <*iven that person per¬ 


il)? 
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mission, what, it’ anything, did you do to keep sueli person 
off the place? A. All we could do was to tell them that it 
was private property. 

(>. Would thev yet off? A. Sometimes tliev would and 
» » > 

sometimes they would not. 

U. \\ hat did von do if thev did not tret ott ? A. We 

w * % 

could do very little. 

( t ). Did you ever call tin- police? A. We did, hut it did 
very little yood. 

'■* * * * It- # * V 

< c >. Mr. Bazzuro. was your lot used hy the I'nihau tenants 
continuously? A. Well, 1 would not say continuously. 

( L >. What would you say? A. Well, at times, when their 
tenants would want something, like some coal placed in their 
sheds in the hack, or a load of wood, they would in- 
1(18 variably ask permission and wo would grant it. 

C t ). Did you grant permission to the District of 
Columbia to briny their garbage and trash wagons in 
tliere? A. We had no objection, but wo did not give them 
permission. 

(, t ). You were interested in trying to keep that alley clean? 
A. We are tryiny to keep it clean. We have to clean it up 
every day. 

* * # # * * * ■$ # 

170 ( t >. Mr. Bazzuro, was there ever at any time a well- 

defined path or mark, a roadway, marks made by 

tin. 1 Umhau tenants over your property? A. Xo, sir. 
*###*#***# 

171 ( t >. Did you ever yet any complaints from any of tin* 
1’mhan tenants about the fact that you were keeping 

them off of your property ? A. Xo. 
#*#*#*###* 

172 Cross Examination 

By Mr. Handwork: 

**#***5*««l* 

178 Q. Did you yive permission to anybody that came 
in to yo over this lot at any time? A. They did not 
have a blanket permission. 
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17!) ( t ). Only special cases? Is that ri.Lclit? A. Only 

special cases, as requested. 

( c ). All right. Otherwise they did not have permission? 
A. No. 

Q. Is that same tiling true as to any authority you might 
have id von Mr. Kraft? A. Yes, Kraft. 

Q. Who is one of your employees? A. One of my em¬ 
ployees. 

Q. How Ion,a' has Mr. Kraft been with you? A. Around 
*22—"24 possibly, since then. 

Q. lie has been right there at that place during that 
length of time? A. lie lias been there with ns the whole 
time that building has been up there. 

# * * ##**## * 

181 0. 1 understand von to sav that vou continuouslv 

v • • • • 

have been chasing people off that lot, since you bought 
it in 1010. A. Yes; we did at times, a lot of times we chased 
them off. 

##***•*•.**** 

Redirect Kxamination 
By Mr. Ottenberg: 

Q. 

♦ * * * * * # * •# * 

Before you graded the lot down, when you built the main 
building, it was up high. A. Yes. 

0. You said you went up there many times. A. Yes. 

Q. Did you ever see any well-defined foot path across 
there? A. No, sir. 

**••**#*:’*■##* 

1X2 Harry P. Giddings. 

»****#*■*### 

a witness for and on behalf of the defendants, a general 
coni ractor. 
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Direct Examination 
By Mr. Ottenberg: 

########** 

183 Q. Before it was excavated, the Sherman avenue 
frontage was approximately how high ? A. I would 

say about ten or twelve feet high. 

( t ). Was it about as high as is shown on the tor- 

184 races on picture number 2 ? A. Yes, sir. 

( t ). Was it possible to drive an automobile from the street 
up over that embankment, to get on the top? A. Absolutely 
not. 

Q. Were you over the ground before it was excavated? 
A. Yes, sir. 

Q. Did you see any well defined automobile marks or foot 
path over that lot? A. Xo, sir. 

**###*##♦# 

186 Q. 

***••**### 

How far out into Mr. Ba/./.uro’s property on both sides 
was this little retaining wall or dirt ? A. About a foot or 
a foot and a half. 

Q. And when you put this retaining wall in, and the un¬ 
derpinning, what did you do with that space where this 
dirt or old wall had been? A. Why, we put the new wall 
right up on the line. 

t t ). That left a space out in here, didn't it ? A. Yes. 

Q. Between the main wall—here (indicating) is the wall 
and here (indicating) is the terrace. It would be this, up 
in front (indicating). A. Yes. 

Q. And you say you put a temporary wall in there? A. 
At first. 

Q. At first? A. Yes. 

Q. And then later you went back and took it away? A. 
Yes. 

Q. What did you do with the dirt? A. We concreted 
that in there. 
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Q. You concreted it all the way back? A. Yes. 

1ST Q. On both sides? A. Yes. 

****#«-'***# 

( t ). When you put this extra piece of concrete in, alone: 
the line that you have just talked about, after you put your 
retaining wall in, who paid for that work ? A. Mr. Bazzuro. 

Q. Did Mr. Ilnihau pay you for any part of this work? 
A. I don’t know anything about Mr. Unihau. T never met 
him. 

*«*••*•#*# 

Cross Examination 

#***#•■**### 

191 ( t >. Xow, after it was excavated you saw this lot 
here, and tin* front of this building that you were put¬ 
ting up. A. Yes. 

< t >. And did you see anybody use the alley to Sherman 
avenue? A. Xo. 

Q. You saw nobody at all during the three months you 
were there, or after excavation. A. Xo, sir. 

• *«#•>***•* 

192 Robert E. Palmer. 

# • • * •••*** 

a witness for 

#*♦# ##*### 

the defendants, 

it*'****## 

Direct Examination 
By Mr. Ottenberg: 

*« '$*•*••* 

Q. Did you ever live in the house immediately to 
the north of tin* Bazzuro property? A. T did. 
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Q. On Sherman avenue? A. On Sherman avenue, yes. 

Q. What was that house number? A. That was about 
2367 or 2367-A. 

Q. Two numbers on the same house, a two family house? 
A. Two numbers on the same house. They were built 
especially for me. 

Q. Did anyone live in that house with you at the time? 

A. Mv brother-in-law. 

•> 

Q. What was his name? A. George Allen. 

Q. Tie is a file clerk, downstairs? A. In this building, 
yes, sir. 

• **#*#*•** 

196 Q. Did you have an automobile? A. Yes, sir. 

Q. When did you move from your house? A. I 
should say about ’26. 

Q. During that time did you drive in on the Baz- 

197 zuro lot ? A. I asked Mr. Bazzuro or Mr. Kraft— 
I don’t remember which. He said it would be per¬ 
fectly all right if I did that after they closed up at night and 
left before they opened in the morning, so as not to obstruct 
the traffic. 

• •••••*••• 

205 George W. Allen, file clerk in the District Court. 

**##*•*••• 

Direct Examination 
By Mr. Ottenberg: 

**•*•••••# 

208 Q. Did you ever see people going from the Umhau 
alley or the alley in the rear of the Umhau property 

209 to Sherman Avenue over the Bazzuro lot? A. Not 
as a rule. Once in a while somebody might. They 

didn’t make a habit or practice of going through there at 
all. 

Q. How about prior to 1923? Could they go from that 
alley to Sherman Avenue? A. No. They could not. 
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Q. Now, subsequent to 1923 did you identify any ot the 
tenants of the Unihau property going over that lot? A. No. 
I can’t recall that I did. 

Q. You saw people on that lot, of course? A. Occasion¬ 
ally, yes. They wouldn’t make a habit or practice of it. 

Q. You saw automobiles in there too? A. Not until that 
excavation had been made. 

Q. I mean, after the excavation. A. Oh, yes. Yes. 
Automobiles would go in there to go to the Bazzuro prop- 
ertv. 

Q. Did you ever see any automobiles going over there, 
over the Bazzuro property, and going into the alley? A. 
No, sir. 

*#**#••••* 

214 Redirect Examination 

By Mr. Ottenberg: 

• ••♦•••••• 

Q. You said a moment ago that you saw some people 
climbing up the embankment or down the embankment prior 
to 1923 to go back over the lot toward that alley. A. Yes, 
sir. 

Q. Are you able to identify whether any of those people 
were tenants of the Umhau properties? A. I wouldn’t like 
to—no. I couldn’t say that they were. 

Q. You said also that you saw people go in there over 
the Bazzuro lot toward the alley after 1923. Are you able 
to identify whether any of those people were tenants of the 
Umhau properties or not? A. No, sir. 

Q. Finally you said that automobiles went in there toward 
the alley or from the alley. Are you able to identify 

215 whether any occupants of those automobiles were 
tenants of the Umhau properties? A. No, sir. I 

couldn’t say. 

• ••••••••• 
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James C. Kraft. 

witness 

of the defendant, foreman of Bazzuro Engineering Co., had 
been with the Company for more than 20 years. 

**•#*«***• 

Direct Examination 
By Mr. Ottenberg: 

*#*####*#• 

221 Q. Now, Mr. Kraft, did you ever see people com¬ 
ing and going from the alley in the rear of the 

Umhau property over the Bazzuro lot to Sherman Avenue? 
A. Sometimes. Yes. 

222 Q. Were they the tenants of the Umhau property? 
Would you know? A. I wouldn’t know. 

Q. Could you tell? A. I wouldn’t know, but—No. I 
wouldn’t know whether they were tenants or not. 

Q. Were there any wagons that you know of that came 
over the Bazzuro lot from Sherman Avenue into this alley 
in back of the Bazzuro property, the Umhau property? A. 
You mean horse-drawn wagons? 

Q. Yes. Horse-drawn wagons. Did you ever see any of 
them back in there? A. Not that I can remember. No, sir. 

Q. Do you know whether or not some of those tenants got 
coal and wood out of wagons or a wagon that drove in on 
your property and serviced them ? A. I know they got coal 
and wood from automobiles. 

Q. What is that? A. I know they got it from trucks. I 
don’t recall the wagons, though. 

Q. Was that with or without permission, your permission, 
or that of Mr. Bazzuro, if you know? A. Usually with per¬ 
mission. 

Q. Did there ever come a time when to your knowledge 
Mr. Bazzuro stopped those deliveries coming in 
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223 there? A. Well, we tried to stop them always, un¬ 
less they would ask permission. 

Q. Would they ask permission? A. Oh, yes. 

Q. If they asked permission, would it frequently be 
given? A. Yes, sir. 

Q. Now, did there come a time when the trash and gar¬ 
bage wagons of the District of Columbia came in on those 
properties? A. Yes, sir. 

Q. Was that with or without permission? A. Well, we 
never questioned them at all. 

Q. Why? A. Well, they would take the ashes and trash 
and garbage away. In a way we were glad to see them. 

Q. You were glad to see them? A. Yes, sir. 

Q. Did you ever call the trash or Health Department or 
anybody from the District Building and have that alley 
cleaned up in addition to the trash and garbage wagons 
that were coming in? A. Yes, sir. 

Q. Would they send out and do it? A. Yes, sir. 

224 Q. You wanted that alley kept clean? A. Yes. 
**•#•••••• 

Q. Did you ever grant permisison to people to come in 
there and use that alley with automobiles to go to the sheds 
there? A. Yes, sir. 

Q. Were there any restrictions or limitations put upon 
that use? A. Oh, yes. 

Q. Wliat were they? A. That they would get in there 
after we had finished our business for the day and be out 
the next morning before we started. In other words, that 
they wouldn’t interfere with our business. 

*••#•••••• 

225 Q. Could you tell from just looking out there, as 
you may have done, whether the people who were 

coming in from that lot were tenants of Umhau or customers 
ofBazzuro? A. No. You couldn’t tell. 
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Cross Examination 
By Mr. Handwerk: 

229 Q. Now, did you at any time warn people not to go 
from the alley over the Bazzuro lot to Sherman 

Avenue? A. Yes, sir. 

Q. For how long a period of time did you do that? A. As 
often as I could. 

230 Q. Since 1924 up to the time you put up the fence? 
A. Yes, sir. 

#***•#•*#• 



